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athletic	 event,	 the	 case	 required	 the	 court	 to	 consider	whether	 the	
school	 owed	 a	 duty	 to	 the	 two	 passengers	 in	 the	 other	 car,	 one	 of	
whom	died	in	the	accident.2	There	were	three	interrelated	duty	issues	
in	 the	 case.3	 First	 the	 court	 assessed	whether	 the	 school	 was	 in	 a	
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The	case	arose	out	of	an	accident	 that	 resulted	 in	 the	death	of	
Gary	Fenrich	and	serious	injuries	to	his	wife,	JeanAnn	Fenrich.	T.M.,	a	
sixteen-year-old	 student	 from	 the	 Blake	 School,	 who	 were	 driving	
with	a	volunteer	coach	and	two	teammates	to	an	out-of-season	Nike	
cross-country	meet.	The	Minnesota	State	High	School	League	season	





















T.M.’s	 parents	 agreed	 to	 let	 their	 son	 drive.13	 The	 student’s	 car	
crossed	the	centerline	and	hit	the	Fenrichs’	car.14		
Fenrich,	 individually	 and	 as	 her	 husband’s	 trustee,	 sued	 the	
school,	head	coach,	assistant	coach,	and	volunteer	coach.15	Following	
the	district	court’s	grant	of	summary	judgment	for	the	defendants,	the	
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duty	 issue,	however.	Rather,	 the	duty	requirement	 is	a	special	rela-
tionship	plus.	Justice	Simonett	explained	this	in	Erickson	v.	Curtis	In-
























[C]rime	 prevention	 is	 essentially	 a	 government	 function,	 not	 a	 private	
duty;	 criminals	 are	 unpredictable	 and	 bent	 on	 defeating	 security	
measures;	and	because	the	issue	arises	where	existing	security	precau-













nario	 is	based	on	the	status	of	 the	parties.33	The	second	 is	where	a	
person,	“whether	voluntarily	or	as	required	by	law,”	takes	custody	of	
another	under	circumstances	where	the	other	person	“is	deprived	of	
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The	 Third	 Restatement	 expands	 on	 the	 special	 relationships	
listed	in	the	more	familiar	section	314A	of	the	Second	Restatement	of	


































ship	with	 the	 person	who	 causes	 harm	 to	 the	 injured	 person.	 The	
“[s]pecial	relationships	giving	rise	to	the	duty	.	.	.	include:	(1)	a	parent	
with	dependent	children,	(2)	a	custodian	with	those	in	its	custody,	(3)	
an	 employer	 with	 employees	 when	 the	 employment	 facilitates	 the	
employee’s	causing	harm	to	third	parties,	and	(4)	a	mental-health	pro-
fessional	with	patients.”45	
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	 	 Section	 40(b)(4)	 replaces	 section	 314B	 of	 the	 Second	 Restatement.	
RESTATEMENT	(THIRD)	OF	TORTS:	LIABILITY	FOR	PHYSICAL	AND	EMOTIONAL	HARM	§	40	cmt.	k	
(AM.	LAW	INST.	2010).	Liability	in	these	cases	requires	a	showing	that	the	employee	is	
























	 	 Kline	v.	1500	Mass.	Av.	Apartment	Corp.	 is	 the	key	case	concerning	a	 land-
lord’s	 duty	 to	 its	 tenants	 and	 tenants’	 guests.	See	439	F.2d	477,	 487–88	 (D.C.	 Cir.	
1970)	 (holding	 a	 landlord	 liable	 for	 the	 assault	 and	 robbery	 of	 tenant	 when	 the	
9
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is	no	 justification	 for	exempting	schools	 from	basic	 tort	 law	princi-
ples.50		
	








































The	 school’s	 argument	was	 based	 on	Gylten	 v.	 Swalboski,51	 an	




be	 held	 that	 day.52	 Pursuant	 to	 the	 cooperative	 agreement,	 each	

















preme	 Court	 would	 likely	 reach	 the	 conclusion	 of	 not	 extending	 a	
school	 district’s	 liability	 to	 non-student	 third	 parties	who	 lack	 any	
connection	to	the	school.”58		
The	Minnesota	Supreme	Court,	 in	Fenrich	v.	Blake	School,	 read	
Gylten	as	considering	only	 the	 issue	of	whether	 there	was	a	special	
relationship	between	the	school	and	the	general	public	that	would	im-
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mon-carrier	 theories.61	 The	 supreme	 court	 rejected	 both	 argu-
ments.62		
1.	In	Loco	Parentis	

















































students	 under	 circumstances	where	 such	 conduct	would	
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creates	a	 foreseeable	risk	of	 injury	 to	a	 foreseeable	plaintiff.”80	The	
supreme	court	agreed	with	the	district	court	and	the	court	of	appeals	
in	 concluding	 that	 “the	 school	went	beyond	passive	 inaction	by	as-
suming	supervision	and	control	over	its	athletic	team’s	trip	to	Sioux	
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fendant	does	act	 and	 creates	 a	 (foreseeable)	 risk	of	 injury	 (misfea-





brakes	or	a	 failure	 to	warn	about	a	 latent	danger	 in	one’s	
product	is	not	a	case	of	nonfeasance	governed	by	the	rules	
in	this	Chapter,	because	in	these	cases	the	entirety	of	the	ac-
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of	 the	 supervision	 issue.107	 The	 plaintiff	 in	 Verhel,	 a	 Denfeld	 High	
School	cheerleader,	was	injured	in	a	motor	vehicle	accident	while	rid-
ing	in	a	van	with	several	other	cheerleaders	that	was	driven	by	one	of	
the	 cheerleaders.108	 At	 the	 time	 of	 the	 accident,	 one	 week	 before	
school	started,	the	cheerleaders	were	putting	up	banners	in	the	early	
morning	hours	on	homes	of	the	school’s	football	players	in	anticipa-
















































The	 assistant	 coach	 paid	 the	 bulk	 registration	 fee.	 The	
coaches	were	active	in	preparation	for	the	meet,	 including	
the	 assistant	 coach	 attending	 one	 of	 the	practices	 and	 re-
cruiting	a	volunteer	coach	to	run	them.	
								The	 assistant	 coach	 also	 took	 active	 responsibility	 for	
coordinating	 transportation	 to,	 and	 lodging	 at,	 the	 Nike	
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It	 seems	 clear	 that	 the	 court	 is	not	 establishing	a	new	 rule	 for	









professional	 negligence,	 even	 absent	 a	 physician-patient	 relationship	 between	 the	















	 120.	 The	Minnesota	 cases	 are	 sprinkled	with	 the	 “close	 cases”	 rubric.	See,	 e.g.,	
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ing	whether	a	danger	 is	 foreseeable,	 [the	court]	 ‘look[s]	at	whether	
the	specific	danger	was	objectively	reasonable	to	expect,	not	simply	

















• T.M.	 was	 only	 sixteen	 and	 had	 been	 licensed	 for	 six	





	 131.	 Id.	at	 205	 (quoting	 Foss	 v.	 Kincade,	 766	N.W.2d	 317,	 322	 (Minn.	 2009)).	
However,	there	are	other	formulations.	
	 132.	 Foss,	766	N.W.2d	at	322–23.		
	 133.	 See	Senogles	v.	 Carlson,	902	N.W.2d	38,	44	 (Minn.	2017);	Montemayor	v.	
Sebright	Prods.,	Inc.,	898	N.W.2d	623,	629	(Minn.	2017);	Domagala	v.	Rolland,	805	

































prevents	 the	district	 court	 from	deciding	by	 trial	whether	
the	facts	show	misfeasance	or	nonfeasance.	And	nothing	in	
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negligence.”142	That	 includes	 the	arguments	 that	 the	school	did	not	
owe	a	duty	to	the	Fenrichs	because	there	was	no	foreseeable	risk	of	
injury;	that	the	school	did	not	breach	its	duty;	and	“that	the	school’s	
conduct	was	not	 the	direct	and	proximate	cause	of	 the	 injuries.”143	
The	issues	are	either	for	trial,	to	be	resolved	at	trial,	or	by	trial.	Sum-













































Foreseeability	becomes	a	 jury	 issue	 in	 close	cases.	This	 can	be	
handled	in	one	of	three	ways.	First,	there	could	be	a	specific	jury	in-
struction	 and	 correlative	 special	 verdict	 question	 on	 the	 issue	 that	
would	precede	a	jury’s	consideration	of	the	breach	issue.	Second,	the	
foreseeability	issue	could	be	a	specific	factor	for	the	jury	to	decide	in	
considering	the	breach	issue.	Third,	 the	 jury	could	be	 instructed	on	






sive	 on	 the	 breach	 issue.	 The	 jury	 would	 still	 have	 to	 determine	






bystander	 parents,	 who	were	 nearby	 when	 their	 five-year-old	 child	 was	 hit	 by	 a	








for	resolution	by	the	court,	but	 if	 there	 is	a	specific	 factual	dispute	concerning	the	










able	care.”	 Id.	The	 instruction	goes	on	 to	provide	 that	 there	 is	negligence	 “when	a	
27
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sonal	 harm	 to	 customers.	 The	 care	 to	 be	 provided	 is	 that	
care	which	a	reasonably	prudent	operator	or	owner	would	
provide	under	like	circumstances.	Among	the	circumstances	
to	 be	 considered	 are	 the	 location	 and	 construction	 of	 the	








idence	 that	 the	 duty	 to	 deter	 criminal	 acts	 has	 been	
breached.151	
	














Justice	 Simonett’s	 proposed	 instruction	 in	Bilotta	 v.	 Kelley	 Co.	
specifically	 includes	 the	 foreseeability	 issue.152	 Short	 of	 that,	 how-
ever,	the	general	jury	instruction	encompasses	foreseeability,	just	as	
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the	 issue	of	whether	 there	 is	misfeasance	or	nonfeasance	has	 to	be	
tested	by	a	motion	for	judgment	as	a	matter	of	law.	
The	factual	causation	issue	is	for	the	trier	of	fact	pursuant	to	the	








































tial	 part	 in	 bringing	 about	 the	 (collision)	 (accident)	 (event)	 (harm)	 (injury).”	 4	
MNPRAC	CIVJIG	27.10	(6th	ed.	2014).	
30





fact.	The	proximate	 cause	 issue	presents	 some	problems,	 given	 the	
lack	 of	 consistency	 in	 the	 proximate-cause	 standards	 the	 supreme	
court	has	used	in	its	decisions.	For	example,	in	1896,	Justice	Mitchell	
framed	it	this	way	in	Christianson:	
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fendant’s	acts	 tortious,	and	 then	asking	whether	 the	 injury	 that	oc-























scope	 of	 the	 defendant’s	 liability.	 To	 do	 that,	 you	 must	 first	
32

















obligation]	 to	 avoid.	 The	 defendant	 is	 liable	 for	 the	 plaintiff’s	
harm	if	you	find	that	the	plaintiff’s	harm	arose	from	the	same	gen-
eral	 type	 of	 danger	 that	 was	 one	 of	 those	 that	 the	 defendant	
should	have	taken	reasonable	steps	[or	other	tort	obligation]	to	
avoid.	If	the	plaintiff’s	harm,	however,	did	not	arise	from	the	same	














negligent	 [or	otherwise	 subject	 to	 tort	 liability].	Then	consider	
the	plaintiff’s	harm.	You	must	 find	 the	defendant	 liable	 for	 the	
plaintiff’s	harm	if	it	arose	from	one	of	the	dangers	that	made	the	
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